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内容摘要 
利用知识产权避税较为隐蔽，知识产权跨境交易反避税给传统税法提出
很多新问题，也呼吁全球税制协同合作以应对愈演愈烈的跨国避税行为。但
是，国际上对知识产权类无形资产反避税问题难以取得一致意见。其原因很
是多方面的，一是因为各国广泛存在税权冲突，还因为各国存在知识产权相
关法律与政策差异，如发达国家和发展中国家对待知识产权的态度迥异。总
的来说，我国知识产权跨境交易反避税目前亟需解决的不仅是立法问题，更
重要的是具体运作层面的困境，包括司法理念与司法介入、知识产权评估技
术、知识产权法视角的解决方法、跨国税制执行与协调等。 
本文包括绪论、正文和结束语等三大部分，正文共分为五章。具体观点
如下：绪论从论文的选题背景和研究意义着手，介绍了目前国内外关于知识
产权跨境交易反避税问题的研究现状，说明了该问题的研究对象、研究内容、
研究方法以及对我国具有的现实意义。 
第一章阐述了知识产权跨境交易反避税的基本理论与发展概况。知识产
权跨境交易反避税的范畴比通常说的无形资产反避税要小，侧重对几大传统
知识产权类型的考察。知识产权跨境交易反避税的目的是维护国际税收秩序
和平与维护知识产权保护并重的一种积极措施。在全球范围内掀起的反避税
浪潮中，知识产权跨境交易反避税也必须符合法律所追求的效率、秩序和平
等价值，秉承实质重于形式、商业目的、经济实质与国际合作原则。法理学
有关效率与公平价值位阶、制度经济学有关理性人假设、知识产权管理与税
务行政管理理论等，分别为其提供了法学理论、经济学、管理学方面的理论
基础。此外，知识产权跨境交易还存在公平与效率之争、避税天堂合法性质
疑、国际合作困境、避税筹划限度与 R&D 发展空间等矛盾，制约着反避税
的发展。 
第二章主要论述知识产权跨境交易避税表现形式以及不同表现形式所
带来的外部影响。不同于一般情况下的反避税，除纳税人、税务机关及中介
机构以外，知识产权跨境交易反避税调查中还会有知识产权研发人与权利主
体等其他主体出现。知识产权经济所有权和法律所有权的区分是其作为避税
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工具的主要使用方法，知识产权控股公司的运作机理有利于跨国公司避税目
的的实现。知识产权跨境交易对许多主体都会产生外部影响。对于中介机构
而言，知识产权评估机构也是知识产权跨境交易反避税不同于其他反避税的
重要参与主体，知识产权评估难度增加了反避税调查难度。此外，目前阶段
主要是行政力量参与反避税调查，但是随着法治化进程的推进，知识产权跨
境交易反避税调查程序有可能介入司法审查，这也是最终趋势。 
第三章讨论知识产权跨境交易反避税调查的启动标准和具体运作问题。
关联企业间利用转让定价是知识产权跨境交易中最常用、最主要的避税方
法，关联方通常通过调整知识产权交易产生的特许权使用费支付时间与支付
比例，将知识产权交易产生的特许权使用费计入成本，以增加支出减少税基
或隐匿所得规避预提所得税，集团公司共同研发知识产权时不合理分摊研发
成本，通过支付不合理的特许权使用费侵蚀居民企业税基等几种方法，利用
知识产权跨境交易来实现避税目的，由此，反避税调查必须重点针对这几种
情况。具体运作时需要通过先解构集团内部交易的类型与特点，再递进到成
本分摊协议安排界定时着重考察研发成本，以及对全球公式分配法运用在知
识产权跨境交易问题时的重新审视，认为全球公式分配法在解决该问题时具
有可挖掘的比较优势。 
第四章考察了知识产权跨境交易反避税的司法救济。司法是否应当介入
反避税，以及应当何时介入反避税尚未达成一致意见。但是从知识产权跨境
交易反避税调查的司法机关职能演变来看，司法介入意味着对行政权力的制
约，有利于行政机关与行政相对人在更加平等的位置上就反避税问题展开辩
论。引入司法救济也是为了从知识产权法视角来应对知识产权跨境交易反避
税问题，而一反传统的单纯税法路径。知识产权法视角的解决方案需要对知
识产权侵权损害赔偿与反避税案件进行对比分析，共享评估数据。此外，司
法救济还从司法机关设立角度出发，分析知识产权法院与税务法院在知识产
权跨境交易反避税中的不同地位与辅助功能。 
第五章是关于我国知识产权跨境交易反避税制度构建问题。知识产权跨
境交易反避税制度构建对我国来说，一方面是在国际反避税浪潮大趋势下维
护国内税权，另一方面也是在知识产权发展与征税之间构建一种平衡。本章
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指出我国应结合国情，加快制定出台有关知识产权跨境交易反避税的特别立
法，建立以行政反避税为主导，司法反避税为辅助，中介机构协同参与的全
面反避税网络。 
结束语是在总结全文的基础上，提出我国应对从立法目的、司法介入、
执法限制等多方面来解脱知识产权跨境交易反避税的危机，这种全面介入的
思路能够平衡各方权利义务，冲破制度上的障碍，以及最大程度与国际税法
接轨。但毕竟我国知识产权跨境交易反避税制度启动的时间较短，具体运用
时要涉及经济学、管理学其他学科交叉等问题，因此留下了许多问题供学者
继续探讨。 
 
关键词：知识产权；跨境交易；反避税 
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ABSTRACT 
Anti-avoidance tax on Intellectual property cross-border transactions raise a 
mount of new problems to the traditional tax law, and also called for global tax 
coordination to cope with intensified transnational tax avoidance.However, bar-
riers to anti-avoidance on intellectual property rights are not only the conflict of 
tax right among different counties, but also the different intellectual property 
policies, includingdivergence attitudes towards intellectual propertyboth devel-
oped and developing.Overall, anti-avoidance tax issue on Intellectual property 
cross-border transactionis needed to be solvedboth legislation and judicial phi-
losophy and judicial intervention, intellectual property assessment techniques, 
intellectual property law perspective to solve anti-avoidance, execution and 
coordination globally. 
Chapter 1, basic statement on anti-tax avoidance of intellectual property 
right cross-border transaction.The first chapter describes the basic theory and 
development of anti-avoidance tax on Intellectual property cross-border transac-
tions，which has a smaller extension than anti-avoidance tax on intangible 
transactions, focused on several major traditional type of intellectual proper-
ty.The purpose of intangible is to maintain international taxation order and intel-
lectual property rights protection, both are important.In the wave of worldwide 
anti-avoidance, anti-avoidance tax on Intellectual property cross-border transac-
tions must consistent with the principles including efficiency, order and equal 
value, economic substance varies from its legal form, commercial purposes, 
economic substance and international cooperation. Efficiency and equity value 
rank of jurisprudence,,institutional economics hypothesis of rational people, in-
tellectual property management and tax administration theoryprovide a legal 
theory, economics, management science foundation.In addition, there are con-
flicts between fairness and efficiency, the legality of tax havens, the contradic-
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tion of international cooperation dilemma, tax planning limits and space of R & 
D development all restrict the development of anti-avoidance. 
Chapter 2, manifestations and external influences of anti-tax avoidance on 
intellectual property right cross-border Transaction.Unlike other anti-avoidance, 
in investigation of anti-tax avoidance of intellectual property right cross-border 
transaction, there are more rights bodies such as intellectual property developers 
and intellectual property holding company, except taxpayers, tax authorities and 
agencies.Distinction between legal ownership and economic ownership of intel-
lectual property is a primary tool to identify its mechanism as tax-avoidance 
tool.Intellectual property holding company operating mechanism helps multina-
tional company realize tax avoidance purposes.Tax-avoidance of ntellectual 
property will influence many bodies.For intermediaries, intellectual property as-
sessment agencies are important participants in anti-avoidance, and IP valuation 
increases anti-avoidance investigation difficulty.In addition, administrative 
forces are main power in anti-avoidance investigation, but with the process of the 
legalization, anti-avoidance of intellectual property cross-border transactions 
possible will involve judicial review, which is the ultimate trend. 
Chapter 3 ananlyze the start standard and specific operation of anti-tax 
avoidance investigation on intellectual propertyright cross-border transac-
tion.Transfer pricing between associated enterprises is the most common and 
important tax avoidance schemes in intellectual property cross-border transac-
tions.Related parties uaually adjust payment proportion and payment time of 
royalties generated from intellectual propertyright cross-border transaction, 
royalties will be included in the cost of intellectual property, so that to increase 
cost or reduce the tax base in order to avoid withholding tax.Group company 
share research and development costs unreasonably when jointly developed in-
tellectual property, by paying unreasonable royalties to erode the resident enter-
prise tax base in several ways during cross-border transactions.So anti-avoidance 
investigations against should be focused on these types of situations.The types 
and characteristics of first intra-group transactions should be deconstructed at 
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first, then R&D cost should be consideredcost sharing agreement to study the 
development costs, as well as global formula allocation method used in 
cross-border transactions should be re-examinedin intellectual property issues to 
exvacate comparative advantages in solving this problem. 
Chapter 4 analyze judicial intervention for anti-tax avoidance of intellectual 
property right cross-border transaction.Whether judicial should interveneanti- 
avoidance, and when should judicial intervene anti-avoidance has not yet reached 
the international consensus.However, form the perspective of the functions of 
judiciary influence investigationsto intellectual property right cross-border 
transaction, judicial intervention means administrative power be restricted, which 
in favor of lead a more equal position on anti-avoidance issue debate betwee-
nadministrative organ organs and administrative counterpart.Unlike traditional 
road of tax law，judicial intervention point a new way from the perspective of 
intellectual property law to deal with the issues of intellectual property 
cross-border anti-avoidance transactions.Intellectual property law perspective 
solutions require compare intellectual propertyinfringement cases and intellectual 
property rights anti-avoidance cases, and shared assessment data together.In ad-
dition, as the establishment of the judiciary, it is also nesessroy to analysis dif-
ferent status and auxiliary functions between intellectual property courts and tax 
courts in anti-avoidance on intellectual property cross-border transactions. 
Chapter 5 is about how to improve the legal system of anti-tax avoidance of 
intellectual property.It has significant meaning for our country, including main-
tain tax power for China and keep balance between development of intellectual 
property and tax burden.It should be complied with Chinses current suitation, 
special legislation about anti-tax avoidance of intellectual property need to be set 
up, which contains a comprehensive network including administrative leading 
anti-avoidance and judicial assistanceanti-avoidance, also involvea all kinds of 
agencys. 
In summary, conclusion is based on the whole text, and put forward several 
tactics to escape intellectual property rights anti-avoidance crisis form legislative 
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purpose, judicial intervention, enforcement of intellectual property rights restric-
tions.This method is the most balanced system in all methods, which breaks 
through the institutional barriers and keep up with international tax law and 
practice.But after all, the anti-avoidance on intellectual property cross-border 
transactions system has been estabilished in a short time in China, and involved 
in economics, management and other interdisciplinary specific application, thus 
it’s levaing many questions for scholars continue to research. 
 
Keywords: Intellectual property; Cross-border transactions; Anti-tax 
avoidance 
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